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Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Re: MUR 5835 - Democratic Congressional Campaign Committee

Dear Mr. Chairman:

On behalf of our clients, the Democratic Congressional Campaign Committee and Brian
Wolff; in his official capacity as treasurer (collectively, "the DCCC"), we write to oppose
the General Counsel's recommendation that the Commission find probable cause to
believe that a violation has occurred in the above-referenced matter. The Commission
should close this matter, and tflkft no further action.

We request the opportunity for an oral hearing before the Commission to discuss why
bona fide public opinion polls are not a form of "general public political advertising"
under 2 U.S.C. § 44 Id, and why Commission disclaimer requirements cannot be applied
to such polls. We also would like to discuss the consequences that adopting the General
Counsel's position would have for the conduct of campaigns.

This matter involves scientific surveys taken by a reputable pollster on behalf of a
Democratic Congressional candidate. It seems to be undisputed that the polls were taken
for bona fide survey research purposes. The poll questionnaires and results show that to
be true, although the General Counsel has repeate dly emphasized the fact that the
questionnaire conveyed negative information about the Republican candidate in the race.
See, e.g., General Counsel's Brief; MUR 5835, at 2 a 1, 3.

040314M4/LBQAL1456I39I.I

ANCHORAGE • IEIIING • •ELIEVUC - iOISE • CHICAGO • DENVER • LOS ANGELES
MENLO PARK • OLVMPIA • PHOENIX • PORTLAND • SAN FRANCISCO • SEATTLE • WASHINGTON. D.C.

Perkins Cote of and Affiliates



Chairman McGahn
August 11,2008
Page.2

.•

The DCCC paid for these polls as coordinated expenditures under 2 U.S.C. § 441a(d).
Because the sample sizes exceeded 500 respondents, Ac General Counsel claims that the
polls were "public communications" under 11 C.F.R. §§ 100.26 and 110.11, and thus
"general public political advertising" under 2 U.S.C. § 441d, for which a disclaimer
would be required. When me polls were taken, me interviewees were not told that the
DCCC had paid for them, thus giving rise to the supposed violation.

The DCCC was not initially a respondent hi this matter. It had no opportunity to answer
any complaint. But in an investigation, commenced for reasons not disclosed to the
DCCC. the Commission deteniimedl^ On December
17.2007, it fomid reason to beUeve that me DCCC violated me law. |

I

On February 12,2008, the DCCC provided the Commission with a detailed legal
memorandum, explaining why § 44 Id's disclaimer recniirements cannot be extended to
public opinion polls, and nyiffag the Commission to reconsider its finding On July 1,
2008, the Office of General Counsel notified the DCCC mat it was recommending a
finding of'probable cause and provided its brief. The brief acknowledged the DCCC's
memorandum, but only to note mat the DCCC admitted paying for the polls, and mat the
number of calls exceeded 500. See General Counsel's Brief at 1,3. The brief did not
directly engage any of me legal arguments presented by the DCCC.

To respond to the General Counsel's probable cause recommendation, we provide the
Commission again with a copy of our February 12,2008, memorandum. It sets form
fully the DCCC's legal position in this matter. Also, to help the Commission evaluate
this matter,' we provide a declaration by Al Quinlan, a prominent pollster in the corporate
and political'communities.

In his declaration, Mr. Quinlan explains why public opinion polls are not themselves
crafted or distributed to influence elections, but rather seek to elicit information from
individual respondents to inform strategic decision-making. He tells how the sample
sizes of bdna fide polls are far too small to influence or persuade effectively. He explains
the critical .difference between bona fide public opinion polls, and so-called upush polls"
mat are distributed to vastly larger numbers of voters and are intended to influence meir
voting decisions. Finally, he explains how grafting a "paid for by" Hw.lyimpy onto a poll
would degrade the quality of the data, and deprive campaigns of a valuable tool to
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understand public opinion. These observations are obvious to pollsters like Mr. Quintan,
to die regulated community, and -we would respectfully submit -to Congress. In the
General Counsel's analysis, they are entirely irrelevant

This matter 'involves a relatively small amount of money. But it is hugely significant to
the regulated community. Without providing public notice or seeking comment, the
General Counsel is asking the Commission to take a legal position that would
significantly change the way eampMpM are conducted across the nation. We respectfully
submit that the Commission should reject the General Counsel's recommendation,
dismiss ihff matter, tuid fa«^ no further action..

We look forward to the opportunity to present the DCCC's position to the Commission in
oral hearing, and appreciate the Commission's attention to mis-matter.

Verytruly.yours,

Brian G. Svoboda
Kate Sawyer Keane
Counsel tor the DCCC and Brian Wolff, in his official capacity as treasurer

cc: Vice Chairman Wafther
Commissioner Banerly
Commissioner Hunter
Commissioner Petersen
Commissioner Weintraub
Mary Dove, Commission Secretary
Thdmasenia Duncan, General Counsel

Enclosure* .
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BEFORE THE FEDERAL ELECTION COMMISSION

IN THE MATTER OF:

DEMOCRATIC CONGRESSIONAL
CAMPAIGN COMMITTEE and MUR5835
BRIAN I* WOLFF, as Treasurer

MEMORANDUM OF TEDS
DEMOCRATIC CONGRESSIONAL CAMPAIGN COMMITTEE

IN RESPONSE TO THE
REASON-TO-HEUEVE FINDING IN MUR 5835

Respondents ask that the Federal Election Commission ("Commission")

reconsider its finding that there is reason to believe that Respondent violated 2 U.S.C. §

4414, by failing to include disclaimers in polls for which it paid. The polls described in

the Commission's Factual and Legal Analysis were legitimate public opinion polla. They

were not general public political advertising. To require bona fide public opinion polls to

include disclaimers contravenes the unambiguously expressed intent of Congress, ft

represents an impermissible construction of section 441 d and Commission rules. It

would change campaigning in ways that Congress never imagined, and that the
Commission never saw fit to present forthrightly through mleraaking. Finally, to apply

disclaimer requirements to bona fide suivey reseat poUswoufd infringe the First

Amendment speech and association rights of the Democratic Congressional Campaign

Committee. Us candidates, and the countless political committees on both side of the aisle

tnst conduct such potts.

L FACTUAL BACKGROUND

A. Analysis ef PibHc Opinion Pofli Paid for by Respondents

In the first paragraph of the Factual and Legal Analysis, the General Counsel says

that the "activity at issue" in this matter "cowiits of alleged telephone'push polls'".

Factual and Legal Analysis atl, MUR 5835 (Dec. 21,2007). It does not disclose the

WWI-OQ44/LEOAL1394JW6.I



source or basis of thii allegation, ind says nothing further to contndicttfaii
chtracterizition.

But this characterization is false. The throe polls described in the Commission's

reason-to-believe finding were legitimate public opinioii surveys paid for by the DCCC
•s coordinated party expenditures for Leonard BosweU, the Democratic incumbent in

Iowa's 3rd District Congressional race in 2004.1 Etch of the polls surveyed a relatively

small sample of voters in Iowa's 3- District; at the most, according to the Commission's
figures, 500 voters were called in the August poll, 550 voten were called in the first
October poll, and 800 voters were called in the second October poll. &e Factual and
Legal Analysis at 2-3. Mthebegifiningofeftchcall>thehiterviewerprovidedhisorher

name and the name of the calling <

In each of the three polls, respondents were asked a series of questions related to
"general demographic information, the likeUhoodthe voter would choose a major party
candidate, and impressions of the Presidential and Congressional candidates." Factual
and Legal Analysis at 3. Respondents were asked to rate the job that George W. Bush
was doing as President and to rate the job that Leonard BosweU was doing as a U.S.
Congressman. All three polls asked whether Leonard BosweU or Stan Thompson would
do a better job on improving education, keeping America safe, representing the

respondents' values, jobs and the economy, reforming health care, and keeping taxes tow.
The August Poll also asked respondents for their views on issues including an increase in
the minimum wage and school vouchers. In addition, the polls sought voter reaction to

various statements about the Republican candidate, Stan Thompson, The data was then
analyzed to determine trends in issue preferences and candidate support.

Given the number and length of questions asked, each call would have lasted at
least ten minutes, and calls for the August Foil would have tested even longer.
Consistent with widely accepted scientific polling practices, the statements about Mr.

-deKfe Tbc
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Thompson were desigirt to gauge voter ffthe
purpose of the calls had been to change public opinion, then the campaign or

Respondent* could have done §0 more efficiently, at greater volume, and for fin- less
money, instead, a reputable polling firm wascomractedtospewlasignrficantanwuntof
tUneonthetdephoMwMiareiativdysmalli^ The voters*

responses ware analyzed extensively, and used to track fc campaign's success and to
guide campaign strategy in the final weeks before the election.

The number of people surveyed, the length of the questionnaire, and the nature of
the questions asked are consistent with industry giiidelines for bona fide public opinion
polls. See, A#. American Association of Political Consuhants Statement of Push PoUing

• TAAPC SWemenrX available at
htte'7AanYff,tl]fflarK^oiWcQrtent/re^ isv infra pp. 5-7. Respondents

did not attempt to "canvas vast numbers of potential voters"; nor was the intent to
deceive or persuade potential voters. See A Press WARNING from the National Council
on Public Polls ("NCPP Warning") (May 22.1995), available at
http://www.ncpp.orp/?q*TiQde/41. On the contrary, a sample of potential voters was
interviewed on issues ranging from the economy and health care to their assessment of
Presidential and congressional candidates.

B. Background on PtJHag Techniques in Political Campaign*

Scientific polls and surveys have long been regarded as a "fundamental data
collection method for the social sciences." Henry E. Brady. Contributions cf Survey•I
AuroncAlo/toJWcrfJttejic*^^

47. "Rather than having to rdy upon anecdote or personal acquaintances to tell us about
» group, [researchers] can use the survey method and random sampling to ensure that we
have a truly representative and unbiased picture of ft.1* Id Candidates and political
committees use scientific surveys to "learn about sod measure voters' opinions and test
possibte campaign messages." Stuart Rothenberg. Far the Thousandth Tim*: Don't Call

OLL CALL, Mar. 8,2007. Public opinion polls are critical to a
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campaign's efforts to collect accurate and unbiased data that can be used to shape

campaign strategy.

Most candidates and political committees utilize several types of public opinion
poUs, inducing be&chinarkpdUsJxltnwkuig polls. Benchmark polls, for example,

provide BAbniepthaiuriysis of the polit^ The goal is to gather data on

issue pfeftrences and candidate support, and to assess the intensity of such preferences.
Michael D. Cohen, Polls as the toy to Victory: When to Use Vulnerability. Benchmark,

,OtMPAiain Interviews with respondents
may last several minutes. Tracking polls generally are not as detailed, but provide an
important means for the canipaign to assess how mi strategy is working. The purpose

here is to "test for knowledge and acceptance of campsig^ themes and detect any

movement within key constituencies.1* Id.

Critical to the success and accuracy of such polls is that they are conducted
anonymously. If the respondent knows whose campaign is paying for the poll, that
knowledge is likely to influence his or her response. For that reason, some polling
companies do not even tell the people conducting the calls which candidate or committee
has sponsored the poll. Although interviewers conducting public opinion surveys
"clearly identif^y] the call center actually malting the calls, . . . legitimate political polling
firms will often choose not to identity the client who u sponsoring the research, be it a
candidate or a political party, since that could bias the survey results." American

Association of Public Opinion Research Statement on Push Polls ("AAPOR Statement"),
HUM 2007V available fl/http/Jwwwia^org/^^

C Distinction Between LcgWmmte Public Opinion Polli and So-Ctllcd
Push Polls

So-called "push potts" are entirely different from the legitimate public opinion
polls described above, and serve a drastically different purpose. While benchmark polls

and tracking polls are legitimate forms of survey research, *[t]he push-poll operates
under the guise of legitimate survey rssearch to spread Ues,runic«, and innuendo about
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candidates." LARRY J.SABATo ft GLENN R. SIMPSON, DnmrLmiB SECRETS
("SECRETS*) 245 (1996). HA push-poll is • survey instrument containing questions which

attempt to change the opinion of contacted voters, generally by divulging negative
information about the candidate which is designed to rjush the voter away from him or
her and pull the voter toward the candkhtte paying for the poUing." A£;jraafoNCPP
Warning (defining a push pod as "a telemarketing technique in which telephone calls are
used to canvass vast numbers of potential voters, feeding them false and damaging
'information' about a candidate under the guise of taldng a poll to see how this

In general, legitimate public opinion suiveys require poUtag firms to conduct
interviews that are between 5 and 30 miniites in length. IB contrast, push poUs require
only 20 to 60 seconds. See, e.g.,AAPCtotaoent,KrtG.¥dd, What are PvshPoUs.
Xii>m^fCAMPAX»<3 AND ELECTIONS, May 2000. Push polls arc generally conducted by
campaign workers or tetanarketers rather than research interviewers, and the data from
push polls is rarely saved or analyzed. See YcM, supra p.5. As Republican pollster Ed
Goess of the Tarrance Group explains, "When political researchers put a survey into the
field, they do so using recognized scientific techniques to find out what the public is
thinking or feeling. 'Push polls' on the other hand, are meant to inform the electorate
with no accountability.** A£; see also Sheldon R. Gawiser A G. Evans Witt, 20 Questions
a Journalist Should Ask About Poll Results, 3d ed., National Council on Public Polls,
available at http^/www.ncpp.ora/7q-nnde/4 fThe fbcm [with push polls] is on making
certain the respondent hears awl understands the accusation in the question, not in
gathering the respondent's opinions.**).

Political scientists have condemned push polls as "Fundamentally unethical and
blatantly demeaning", SABATD& SIMPSON, supra p.S, at 273, and their use is a violation
of the code of ethics adopted throughout the political polling industry. The American
Association of Public Opinion Research (AAPOR), the American Association of Political
Consultants (AAPQ. and the Council of Marketing and Opinion Research (CMOR) have
all condemned the practice of push polling, while the National Council on Public Polls
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(NC7P) does iK)t recognize push poUi as legitioutte research. In particular, NCPP likens

push polls to political telemarketing: "[TJhe irtent is to'push'the vcten away from one

candidate and toward the opposing candidate. This is desriy political telemarketing,

using innuendo and, in many cases, dearly false information to influence voters; there is

110 intert to coiiato research." NCCP Warning; JWtfZwAAPOR Statement ("A so-

called 'push poll' is in insidious form of negative campaigning disguised as a political
poll. 'Push polls* are not surveys at all, but rather unethical politica] telemarketing T

telephone calls disguised as research that aim to persuade laî e numbers of voters and
afiect election outcomes, tidier than niesjure opinions."). Still others have rejected the
notion that push polls are even polls at all. Stuart Rothenberg, for example, argues that

so-called push polls should be referred to as "advocacy telephone calls.1* Rothenberg,

supra p.3. While u[p]ol]s are methodologically rigorous public opinion surveys of
generally 500 to 1,000 people", advocacy telephone calls "arc made to tens of thousands
of people and are intended to create or change opinion. Itt

Although legitimate public opinion pott may include questions that contain
negative information about a candidate, the purpose in a legitimate public opinion poll is
never to advertise or otherwise communicate negative information. AsRothenbeig
wrote:

Serious polls can include push questions that contain some
explosive or even incorrect information, but that doesn't make
them advocacy calls. Testing possible messages is a legitimate
survey research function, and aa long as the question is asked
of a small sample and seeks to get a response to know whether
the issue is useful hi an election, it really doesn't matter how
negative the message is.

Id The difference between legitimate public opinion polls and so-called push polls ties
in whether the negative information is used to gather o^tomfonn campaign strategy, or
whether the negative information is used to sxlvertiseinfbnnationabomaauididatewith
toe intern to influence the resuh of an election. 5^ NCPPWarnmg ("Legitimate polls

may seek out weaknesses of candidates and attempt to ascertain the impact on voters of

knowledge of these weaknesses, as well as issues and other ncets of apolitical campaign.



'Push polls' ittick selected candidates. The intent of legitimate polls in cub case is

research; a simple is interviewed, not • canvass, and the survey is not designed to

deceive."); we also AAPC Ststement ("White real pollsters do sometimes give

interviewees new information about a candidate, the intent of this process is not to shift

public opinion but to simulate political campaign debate awi to assess how the voter

might respond. So-called 'push polls' are designed specifically to persuade.").

Federal legislation also has been introduced in each of the past three Congresses
to Increase the disclosure requiremcnti for telephone puihpolli.2 The Push Poll
Disclosure Act of 2007 requires federal election polls that survey more than 1,200
households to disclose the identity of the survey's sponsor. &»HR. 1298.110th Cong.
§2(2007). Further disclosure is required when the survey's results are not introduced to
the public. Id For proposes of the tafcoduced bill, c"fis^

a survey in which the respondent is asked to state opimons or views regarding a future
election for federal office. Id. VVheo Represeotitive Thomas E.Petri of Wisconsin
introduced the bill on March 1,2007, he emphasised the difference between scientific
survey research and push polls: "Legitimate polls are designed to gather information
helping candidates to focus then* campaigns and refine tfaeir messages. Smear polls, on
the other hand, are intended to spread information damaging the reputation of one's
opponent without public debate or discussion." 1S3 Cong. Roc. E440-05 (Mar. 1,2007)
(statement of Rep. Petri); see also 149 Cong. Rec. El 5-02 (Jan. 8,2003) (statement of

Rep. Petri) ("As many candidates for public office have learned through personal

*h addition, levtalitaei have adopted pcwi^^
DBai mQf the poll ai QIC ODD of eacn ICJCPIIODB call. oot do not UDDOBO toca fooniieHKBEOj OB icBiiimBiB public
opinion polk In Florida, fcrexainph^ the 6^idoiiiiciD^iMeBitalid^iiotBpp^tepolfticalpoiliflMt»B
made to fewer than 1,000 itdplcnti wife aaa^ &*FU.SrAT.
1 106.147 000Q. FbrpvpotaorAiUiK^iindUoqrdisloaare
tojftanclcriaduaso^mwh^
primarily for the pnpoio of aqipfleadiuj or dwsjtaf aw voting position of tteoiflio^

ft OHKDQIHB OB flDO OaUU QaT aVft lUttniO ttaVBOICHi* JwBi ABV STAJT'

lDABDCODB|67-6^9(20Q8)(a|>i»>ingfl
imp

toidvoontetlMdertion.qiiguvdord
NJi REV. STAT.664:2(XVID (2008).
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experience, these push polls are not legitimate telephone surveys, but campaign devices

designed to smear a candidate under the guise of a standard opinion poll.11); 143 Cong.
Rec. B8-02(Jan. 7, 1997) (statement of Rep. Pitts) ("This bill will (fiscourage the practice

of slandering a candidate in a Federal election under the guise of a legitimate poU.").

DL

A. To Apply a Disclaimer Requirement to PvbUc Opinion Pails
Exceeds the Commission's Statutory Authority

As amended by the Bipartisan Campaign Reform Act of 2002 ("BORA"), the
Federal Election Campaign Act of 1971 ("FECA") requires the sponsors of certain
communJcations to clearly state who paid for the conmninication and whether the
communication was authorized by any candidate or candidate's committee. See 2 U.S.C.

§44ld(a). Section 441d requires a diaclah

(a) M[w]benever n political committee makes a disbursement for the purpoie of
financing any communication through any broadcasting station- newspaper
magazine, outdoor advertising facility, mailing; or any other type of general
public political aavertUnsf",

(b) "whenever any person makes a disbursement for the purpose of financing
coniniunications expressly advocating the election or defeat of a dearly identified
candidate, or solicits any contribution through any broadcasting station,
newspaper, magazine, outdoor advertising facility, mailing, or any other type of
general public political advertising'', or

(c) "whenever any person makes a disbursement for an electioneering

Id (emphasis added).

Regulations adopted hi 2002 further require that all public communications made
bya|»toicalcomimttecmiistincliidedisdaiiiiers. &ellC.F.R. § HO.ll(aXl). A

isdeimedbothrnth^
|w means of any broadcast, cable, or satellite wnrff|nicafioin, newspaper,

magazine, outdoor advertising facility, mass mailing, or telephone bank to the general
pdb^ or any other Jarm of general pubtopoB^ 2 U.S.C. §431(22)
(emphasis added); 11 CJJLJ 100.26. A *^ephoi» bank" is defined as umore than 500



telephone calls of ra identical or substantially similar nature within any 30-day period."3

2 U.S.C. § 431(24); 11 C.F.R. § 100.28.

In to Factual and Legal Analysis, tin General Counsel basea its assertion that
Respondents violated 2 U.S.C. § 441d on the feet that Respondents made a disbursement
for telephone bank calls without mchidmg a disdauner. 5^ Factual and Legal Analyst
at 4. But to reach this conclusion, the O>mmisiion idies on an impermissible
construction of the statute. Commission policies are invalid when they cannot withstand
the ftmiliar two-step analysis set forth by the Supreme Court fa GtavOTv.MHM/Jta
Dcfi Council* 467 U.S. 837 (1984). Fh^ Congress must iiot have spoken directly to the
precise questkm at issue. Second, if Congress has not directly spoken, the agency's
imerpretationiniist be reasonable, and inust be based
statute. Id. at 842-43; at also, e.g.. Shays v. f£C, 414 F.3d 76.96 (D.C. Cir. 2005).

The interpretation of section 441d advanced by the Factual and Legal Analysis nils on
both counts.

1. Congress Plainly Spoke to Bar the Application of Section 441d
to Bonn Fide PoQs

The Commission's disclaimer regulation "runs counter to the 'unambiguously

expressed intent of Congress.'" Shays, 414 F.3d at 96; see Chevron, 467 U.S. at 842-43

("If the intent of Congress is dear, that is the end of the matter, for the court, as well as

the agency, must give effect to the unambiguously expressed intent of Congress.**). The

judiciary "must reject administrative constructions which sie contralto dear

congressional intent If a court, employing traditional tools of statutory construction,

ascertains that Congress had an intention on the precise question at issue, that intention is

actfvitto tat ooostitote inert pobfcp^ Bxpresi Advocacy: ladepndat

Reg. 31,069.52,070 (Qct 5,1995).

ft> ejection or denei of a claaffridMiln^ candidate cr that so^

NottoeofPioiWiedfoikiiudd^
_• — *—• *^_ * «A_^ ̂ ^^^^^^_^^ ^-» ^iSVjB^k^ L .̂̂ _B_^ ^_^__ ^k^^tfaft^kJ

WvBvflOODBDD ^ DID a^HB •^DaWDOB n9 UUUUB v^^^a^l vlHB OBDRBDDL

uraffinmhewtes. 60Fed.R«g.«52,070.



the law mdimift be given effect" Chevron, 467 U.S. at 843 n.9 (citations omitted).

There are two fttal problems with the General Counsel's application of section

44Id to boot fide scientific polling. First, section 44Id on its fece applies only to

"general public political advertising." 2 U.S.C. § 441d(t). A scientific poll is not a form
of "general public political advertising." A involves unique dialogues with randomly

selected individuals. Its sole purpose is to elicit information, not to disseminate it.

m Second, the General Counsel treats the definition of "public communication1' in
^ section 431(22) as identical to the scope of section441d. And yet section 431(22)
M includes the phrase telephone bank^wWle section 441domhs it. When two statutes
(M
<sr differ in inch a way. a coi«-or an agency-can only assume tltt
g purposeful. See, e.g:, Rusello v>. United States, 464 U.S. 16,23 (1983) C"[W]here

°* Congress includes particular language in one section of a statute but omits h in another
section of the same Act. ft is generally presumed that Congress acts intentionally or
purposely in the disparate inclusion or exclusion."* (citing United Stales v. Wong Kim Bo,

472 F.2d 720,722 (5th Cir. 1972)).

Thus, if Congress had intended the disclaimer requirement to apply to bona fide
survey research polls, it would not have limited the statute to "general public political
advertising." ft also would have included the phrase, "telephone bank", in section 44Id.
Instead, Congress specified a subset of public communications to which the disclaimer

requirement would apply, telephone banks were not on the list. There is simply no
statutory basis to apply section 441d to survey research pdb conducted by phone.

In determining whether Congress has directly spoken to the question at issue, a
court wed not "confme itself to examining a partial The

meaning - or ambiguity - of certain words or phrases may only become evident when
placed in context."/2X4. v. Brawn A WllUamson MaecoCarp. e/of., 529U.S. 120,132
(2000) (holding that Congress had directly spoken to issue and therefore precluded

FDA's jurisdiction to regulate tobacco products). Here, the intent of Congress with

respect to the disclaimer provision at issue is further ilhistrated in Senator Feingold's
sections-section analysis ofBCRA. According to the analysis, the section amending

040I-OOMOJKIALI3MI19C.I ]fj



the disclaimer provision "applies the requirement to uy disbursement for public political

advertising." 148 Cong. Rec. SI 994 (Mar. 18,2002). Notably, the heading for the

section that describes the amendments to the diiclaiiiierpioinsk>nrefotoMStaiKianbfor

Identification of Spoiison of Electta^^^ Id. Nothing in the statute or
the legislative history suggests that Congress intended to apply the disclaimer

requirement beyond political advertising - and there is certainly no evidence of any intent

to extend the requirement to bona fide polls.4

Congress spoke unambiguously through section 441d. The disclaimer
requirement applies only to general public political advertising; it specifically omits
phone banks. Thus, the statute precludes application to a bona fide public opinion poU.
To find otherwise would be to ignore the unambigiic^y expressed intern of Congress.

2. Even if Section 441d were Ambiguous, the General Counters
Interpretation Would Be Unreasonable

Even if the Respondents were to concede that Congress's intent with respect to
telephone banks was silent or ambiguous, the General Counsel's application of section
441d to polls wouid be unreasonable. See Chevron, 4&JU.S. it M3-44', see also Shays v.
FEC, 414 F.3d 76,96 p.C. Cir. 2005). If an agency "has relied on factors which
Congress has not intended it to consider" or "entirely failed to consider an important
aspect of the problem", the decision or regulation is generally considered to be arbitrary
and capricious. Motor Vehicle btfrs.Ass'n v. State Farm Mutual Auto. ins. Co.. 463 U.S.

29,43 (1983). Here, the Commission relied on a definition of "public communication"
that did not apply to the disclaimer requirement and failed to consider the consequences
of applying the requirement to telephone banks that were not forms of political
advertising. See Disclaimers, Fraudulent Solicitation, Civil Penalties, and Personal Use
of Campaign Funds, Explanation and Justification, 67 Fed. Reg. 76,962,76,963 (Dec. 13,
2002). The effect was to arbitrarily expand the list of communications so that ft included
a form of communication (hat Cffnomm hud not intended to include.

appfrtoantrisphoMbs^jsapjia^
jifpiv pp.7"8. If all tchphooB bsBks SPOBBWBO by political ooiBniiBBflSW6iPilMi4yie(|BiiBd to nictate
dhdajmsny BMB ft wouMiiot be ncoossuy to .father aBMndFBCAtoraqiBMdurioiDretofcg^HJgltc
polUfavhkiiiiiorattml^housdioldw S* HJL 129B. llOfli Cone. <2007)L
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An agency's construction of • statute will be upheld if the agency provides

adequate reasons to support the interpretation. SeeNat'lCable & Telecommunications
Assn. v. Brand XInterne(Sen>s.,S45U.S. 961,9*1(2005). But the courts will not defer

to an agency's interpretation if the role ii not adopted through a process of reasoned

decisionmaking or if the agency has not "exercised its reasoned judgment." Holland v.
Nat'l Mining Ass*n, 309F.34 808, 818 (D.C. Or. 2002); see also Chamber of Commerce

v. SBC, 412 F.3d 133 ,140 (D.C. Cir. 2005) ("Although the 'scope of review under the
'arbitrary and capricious' standard is narrow and • court is not to substitute hs judgment
for that of the agency/ we must nonetheless be sure tta&mmdssfon has 4exainrae[d] the
relevant data and articulatefd] a satisfactory explanation tbr ft* action indi^^

connection between the nets found and the choice made."* (citing State Form, 463 U.S.
at 43)). The couitaalao took to whete the rale iitte

procedures and whether there waa an adequate and infbimed opportunity for notice and
comment. See. e.gi. R^ubOcem ̂ a'l Commiau VL 1^
1996).

The General Counsel's application of section 441b to bona fide opinion polls is
not the result of reasoned decisionmaking. It takes two different statutes- section
431(22)'s definition of "public cornrnunicatiorr and section 441d's disclaimer

requirement- and treats them as the same, even though they are different It also uses
tautological reasoning to place bona fide opinion polls within the scope of both statutes.
The General Counsel suggests that an opinion poU is "general public political
advertising^ because ft is a "public communication", even though an opinion poll would
have to be "general public political advertising" in order to be a "public communication".
See 2U.S.C. §431(29; II C.F.R. § 100.26. Ndthcr of these "methods" of statutory

interpretation is lawful.

Moreover, white the Commission appeared to ibllCM stafMlard lu
procedures and altawl for an opporturjty

the Notice of Proposed RulemaJdng did riot piovkletjiyirKlication that legitimate pubuc
opinion polls would be implicated in those rules. See Notice of Proposed Rulemaking,
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Disclaimers* Fraudulent Solicitation, Civil Penalties, and Personal Use of Campaign

Funds, 67 Fed. Reg. 55,348,55,349 (Aug. 29.2002). Because public opinion polls are a
constant presence in federal campaigns, there would have been widespread interest wfthin

the regdatedcomn]ui% in any proposed re Yet the rule's

application to public opinion polls was not addressed in the rulemaking.

The advantage of adopting a standard rolemaking procedure is thai it gp/es

affected parties "advance notice of the stano^rds to which they will be expected to
conform in the future, and uniformity of result is achieved." Shays v. FEC, 424 F.Supp.2d
100,114 (D.D.C. 20060 (citing Thms-Pac. Ftetgto Confirm* of Japan/Korea v. Fed.
Mar. Comm X 650 F.2d 1235,1244-45 (D.C. Or. 1980)). The General Counsel's
interpretition would completely change the way campaigns arc ccoditcteo^ requiring

them either to cut the sample sizes of their polls or include information that would skew
the results. Adhering to a standard nilenialdng procedure is of no use or beoefit if h
provides no advance notice of how the rule's proposed application will affect existing
practices. Certainly no uniformity of result cm be achieved if there is no common
understanding throughout the regulated community of the rule's far-reaching and
unprecedented application.

By extending the disclaimer requirement to legitimate public opinion surveys, the
Commission h*8 ignored the unambiguously expressed intent of Congress to apply its
disclaimer requirements only to clearly specified forms of communication and other
types of general public political advertising. Rs construction of the statute is not
reasonable, nor has the Commission provided the proper notice of its interpretation to the
regulated community.

B. To Apply Section 441d to Legitimate Public Opinion Polls Violates the
Pint Amendment

By its very nature, requiring legitimate public opinion polls to disclose then-
sponsors infringes on the First Amendment's guarantee of free speech and association.
Under Buckley v. Vakot the Supreme Court subjects any regulation that burdens First
Amendment activities to "exacting scrutiny.* 424 U.S. 1 (1976). Thus, a regulation must
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be ftruck down unless it is narrowly tailored to aerve & compdling governmental interest.

See id-FECv. Pubtic Citizen, 268 F.3d 1283,1287 (llth Cir. 2001) ("Diicusring

candidates' qualifications and tdvociting their election or defeat is pure pditicalipeech
that occupies the core of the First Amendment's protecdon. When a law burdens core

political speech, we apply * exacting scrutiny' to determine whether the law is narrowly

tailored to serve an 'overriding' state interest." (citations omitted)). laMcIntyre v. Mo
fitel^CoMnrtoti^
distribution of anonymous campaign literature abridges freedom of speech in violation of
die Pint Amendment 514 U.S. 334 (199S). Despite Ohio's acknowledged interest to
preventing the distribution of fraudulent statenwtts and rn providing voters with
information on which to evaluate the cofflrnimioation, the regulation was not narrowly

tailored to serve Ohio's interests. 74 at 357 ("The right to remain anonymous maybe
abused when it shields fraudulent conduct But political speech by its nature will
sometimes have unpalatable consequences, and, in general, our society accords greater
weight to the value office speech than to the dangers of its misuse.").

The disclaimer requirement set forth in 2 U.S.C. § 441d cannot constitutionally be
applied to legitimate public opinion polls. I£as the General Counsel suggests, the
requirement is to apply beyond phone banks, beyond push pdls» and even to bona fide
opinion polls, then the regulation is not narrowly tailored to serve an overriding state
interest. The regulation cannot be defended when it is applied to telephone surveys that
do not "expressly advocate a particular election result", do not support or oppose a

candidate, and are not otherwise intended to influence an election. Id; see also
McCotmell v. FEE, 540 US. 93,231 (2003); Public Citizen, 268 F.3d at 1289 (upholding

disclosure statute that is narrowly tailored to reach only "those communications which
expressly advocate the election or defeat of a clearly identified candidate"); FEC v.
Survival Education Fund, hie., 65 F.3d 285 (2d Or. 1995) Onterpreting federal disclosure
requirement to apply only to "solicitations of contributions that are earmarked for
activities or 'communications that expressly advocate the election or defeat of a clearly
identified candidate'" (citing Buckley, 424 U.S. at 80)).

Mttl4044/LBOAL1394r796.1



Because the regulation cannot withstand the exacting scrutiny required of sny
infringement on the Pint Amendment's guarantee of free speech, the application of the
disclaimer requirement to legitimate public opinion polls is unconstitutional.

C The Reuoo-tft-Believe Finding in this Matto

The Commission's reasoo-to-bdieve finding represents a radical, unprecedented
interpretation of the disclaimer requirements. Federal election law has never before

required scientific polling to disclose information pertaining to sponsorship and
authorization. Imposing such a requirement would greatly diminish the utility of such

surveys. By definition, legitimate public opinion surveys are not forms of advocacy or
political advertisement Thus, it caraot be argued that impos^

on public opinion surveys serves the same or eqrivalertpuiposeu requiring disclaimers
for communications that are made with the intert to advertise, advocate, or otherwise
influence an election.

The Factual and Legal Analysis relies on the conciliated resolution of MUR 5587.
InMUR 5587, the Commission found reason to believe that the David Vhter for U.S.
Senate committee violated 2 U.S.C. § 441d by sponsoring telephone calls that did not
include disclaimers. But the calls at if sue hi the Vitter MUR differed substantially from
the public opinion polls paid for by the Respondents.

In the first set of Vitter calls, the interviewer began each call by stating that he or
she worked with the David Vitter for U.S. Senate cam^ See id at Exhibit A. If

voters indicated that they planned to vote for Mr. Vitter, then no farther questions were

asked. Set id If voters were undecided, they were asked what issue they considered to
be the moat important issue facing the nation and who they were supporting in the
Presidential race. See id In the second set of Vhter calls, the interviewer did not identify

himself or herself as working whh the Vftter campaign and voters were asked which of
four candidates they would support for the U.S. Senate race. See id at Exhibit B. No
toner questions were asked. See id

IBMDM.I 15



In contrast, the public opinion surveys paid for by the Respondents were mnch

more detailed. Intemeiven aiked potential votm

u well as a series of demographic questions pertaining to gender In

addition to the length of each call being much longer in the case of the polls paid for by

the Respondents, a much smaller pool of voters was contacted in the Respondents' polls,

While 3,289 potential voters were contacted in one day by the VHter campaign polling

company, each of the three polls paid for by the Respondents involved no more than 800

potential voters, &e Factual and Legal Analysis at 3, MUR 5587 (Mar. 13, 2006); 5te

The public opinion polls paid for by the Respondents were not push polls or

"persuasion" calls. On the contrary, they meet each of the polling industry 's standards

for legitimate saentific research. Set supra w.5-1. To require bona fide public opinion

polls to include disclaimers is an unprecedented reversal of policy that will wreak havoc
within the regulated community and dimmish the accuracy and utility of legitimate

polling.

CONCLUSION

The Commission should reconsider its finding that there is reason to believe that

Respondents violated 2 U.S.C. § 441d, and MUR 583S should be dismissed.

Respectfully submitted,
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